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~~~: Order-In-Appeal No..AHM-EX_CUS-002-APP-141-17-18

~ Date : 26/10/2017 "i3'fRT ffi ct]- c=rroo Date of Issue .Q€,- ) \-IT

~ 3ilTT ~fclit , anga (r4ta) arr 1lTfur

Passed by Shri Uma Shanker Commissioner (Appeals)
Arising out of Order-in-Original No SD-06/07/AC/Patel-Mukesh/16-17 Dated

14.12.2016 Issued by Assistant Commr STC, Service Tax,Div-VI, Ahmedabad
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Name & Address of The Appellants

M/s. Mukesh Prabhudas Patel
Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

W+TT ~.~~~~~~ cjJ]" ~ :
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~.1994 ~ l:lm 86 cB"~~ c!5l" ~ cB" "CJNf ctJ" \JJT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?ea 21fr qt flt zyc, Tr yea vi arm art#tr rzaf@raw it. 2o, q ea
!31ffl:lccl cbA.Ji'<l0-s,.~ ~. '11!3J-Jc;.liillc;.-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad-380 016.

(ii) r9tu irzn@raw at f@flu 3rf@,fzu , 1994 ctJ" l:lm 86 (1) cB" a:farm ~ ~
PlllJ-J1c1cr1"i, 1994 cB" ~ 9 (1) cB" ~~ l:ITT+l ~:tr- s if "i!R >lfc,m if ctJ- ulT
aif vi Ur Tr fG mgr a f@g rl #l ·{ st #l ufRaN
3hf Gt aReg (s=7i ya rfr mTI 611ft) am x=rm if 1tJx:r x~ if~cp] .-i!l<l4lo ft-Q:@"
t cI"ITT 1fa rd~a eta a a rzrfl # rzua «~zr # 1Tl=f xt aif@ha ?a grr sq
if vii hara al i, an5 #t 1=fi.r 31N c¥ITTTT ·Tzar if1T TY 5 7lG 2ITa a % cffif ~
1000 /- #tr srft ztfti usf hara 6t .:rrT, &!lM cB1" 1=fi.r 31N c¥ITTTT TzIr 5if 5I; 5 GT4 IT
so ~ ocp "ITT cTT ~ 5000 / - ffl~ 611ft I "Gl"ITT~ cB1" .:rrT, &!lM cB1" 1=fi.r 31N c¥ITTTT 7fllT
uif 6q; 50 alu1 unr & asiT; 1oooo /- ffl~ 611ft I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be ·filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in 'he form......o_f _
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

{iii) fc@l<l'~.1994 ~ EiRT 86 ~ \J'T-mmIT ~ (2~) <ff~~~ Plll1Jlqt1l, 1994 <ff f.rlli:1 9 (2~)
m~~ tJ>J+T \ffi."ET.-7 'ff~ uiT~ ~~~~.. ~~~ (~) m~~ Jlfum (OIA)(
ffl ~ .rrffem ma TWfi) am ·3ltR
~-~/ \J'T~~ A2l9k tr qr zy«a, s74h# =rzmferaur #t am2aa fera g; srzr
(010) ~ ma~ TWfi I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the ·service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi./ Joint or Dy. /Asstt. Commissioner or
Superinte~dent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zqenizit@a zriznraa zrca 3rffm, 4o7s #a w rat--1 siafa fffRa Rag rgI smrer vi er
qf@rat mer atR tJx vi 6.50 /- ht ar mrara zrcas Rease TT m'1l mfu-q 1

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. W1TT rea, sna zrca qi arm z7fl#ta an1f@ear (arfffe) Rzmra6a}, 1982 i afa gi arr wiifrmcii c1n"
~ffl <lffi Raif a6t sj aft eznrr araffa fhzr vITTIT % I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #tar ara, a#r4hr3rrcavihara3r4tar nf@rawr (#rva a 1fa 3rajami t
.:> .:>

a4tzr3uzera 3#@0Gr, &&yy frnr 3sqa3ii fa4tzr@in-) 3rf@4fez12&g(28grviz
.:>

9) fecaia: o€.e,a&g 5it Rt fa#tr3r@Gr, && #rnu a a 3iaiharaat ctr ia#r a{ &,
auGfgaa#tra{q4-frstaraw3Garf?;arf fagrnra3iairs#ran a#at3rhf@azr
uf?rgrailsav 3f@raczt

#c4tr 37nz eraviharaa3iaaiz far a@laj fa= gnf@erk
.:> .:>

(i) ~ 11 -tr~~~~
(ii) ~~~~~~u,w
(@ii) adz sm frat a fer 6 a 3iat ear z#

> 3maala znz fasz arr aman fearzr (Gi. 2) 3@1fer1, 2014 # 3car a qa fas#r
~~~~~~3r.ffeVct 3fcfR;rcfi)-~a=rffeM1

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores, ·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014. ·
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on~
payment of 10% ·of the duty demanded where duty or duty and penalty are in dispute, or~"!~~
penalty, where penalty alone is in dispute. :~:-,>;;_"·.:~:•i. '·i:"'c:?r.
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ORDER-IN-APPEAL

Shri Patel Mukesh Prabhudas, 44 Shivnandan Nagar, Manohar Villa Char Rasta,

Nikol -- Naroda Road, Nava Naroda, Ahmedabad (hereinafter referred to as 'the

appellant') was engaged in providing service- of 'Man Power Recruitment & Supply
Agency' in as much as he was supplying labourers / workers to his customers. During

the audit of the records of M/s Anup Engineering Company Limited, Behind 66kv sub

station, Odhav, Ahmedabad (hereinafter referred to as 'the service recipient') for the

period April-2008 to March-2009 indicated that the appellant had supplied labourers I

workers to the factory of the service recipient in the activity of manufacture of final

products, which appeared to be covered under the definition of 'Manpower Recruitment

or Supply Agency' service as defined under Section 65 (68) of the Finance Act, 1994

(F.A., 1994). As the appellant had not paid service tax, three SCNs for the periods of

2006-07 to 2010-11; April-2011 to March-2012 and April-2013 to March-2014 were

issued to the appellant and already adjudicated. Thereafter, for the subsequent period

of April-2013 to March-2014 another show cause notice dated 25/03/2015 was issued

0 that was also adjudicated confirming demand for Service Tax along with interest and

imposing penalty on the appellant under Section 76 & 77 of the Finance Act, 1994.

0-·

2. In the present case, a Show Cause Notice F.No.SD-06/04-65/O&A/Anup-Patel

Mukesh/2015-16 dated 02/03/2016 (hereinafter referred to as 'the SCN') was issued to

the appellant for the period April-2014 to March-2015 demanding service tax

amounting to Rs.33,982/- on the taxable value of Rs.10,99,742/- pertaining to 'Man

Power Recruitment & Supply Agency' service. This SCN was adjudicated vide Order-in

original No.SD-06/07/AC/Patel-Mukesh/16-17 dated 14/12/2016 (hereinafter referred to

as 'the impugned order') by Assistant Commissioner, Service Tax, Division-VI,

Ahmedabad (hereinafter referred to as 'the adjudicating authority). In the impugned

order, the amount of Rs.10,99,742/- received by the appellant during the period April-

2014 to March-2015 has been ordered to be treated as consideration for supply of

labourers under 'Man Power Recruitment & Supply Agency' as defined under Section

65(68) of FA.A, 1994;the Service Tax demand for Rs.33,982/- has been confirmed

along with interest; late fees of Rs.40,000/- under Section 70 of F.A., 1994 read with

Rule 7 of Service Tax Rules, 1994 has been imposed for failure to file ST-3 returns

within prescribed time limit and for not making the payment of Service Tax and penalties

have been imposed on the noticee under Section 77(1)(a) and Section 78(1) of F.A.,

1994. The proposal to impose penalty under Section 76(1) of F.A., 1994 has been

dropped.

3. Aggrieved by the impugned .order, the appellant has filed the instant appeal,

along with application for condonation of delay, mainly on the following grounds:

1) The learned adjudicating authority has erred in classifying the appellant's 9J
services under Section 65(68) that is not applicable w.e.f. 01/07/2012, where the
instant matter pertains to the period 2014-15. The appellant was carrying'out O..,z
work activities in the factory of the service recipient that consisted of fab ic tie &I
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work and activities like cutting, slitting, bending, welding etc for the purpose of
manufacture of goods that are cleared on payment of Central Excise duty by the
service recipient. The workforce employed for job-work is exclusively under the
control of the appellant and payment received from the service recipient is for the
quantum of job executed. The appellant is never paid any extra amount for sue of.
additional labour or on per day / hour basis. The contract is for Lump sum Labour
job. The adjudicating authority had erred by holding that according to master
circular No. 96/7/97, the services of appellants would fall into manpower
recruitment supply services. The appellant relies on the case law Divya
Enterprises -- 2010 (19) STR 438 (Tri-Bang.). section 65 (105) (k) of F.A., 19914
defines taxable service in relation to 'Manpower Recruitment or Supply services'
as service provided by a manpower recruitment agency in relation to recruitment
of supply of manpower temporarily or otherwise. The work force utilized by the
appellant are neither recruited as employees of the service recipient nor supplied
by the appellant. The appellant relied on catena of decisions. The appellant is
eligible for cum-tax that has not been considered while confirming the demand.
The appellant submits that the provisions of Section 80 should have been
invoked for waiver of penalties under Section 78 & 77 of F.A., 1994.

Personal hearing in the appeal was held on 04/10/2017. Shri Gunjan Shah, C.A. 0

4

appeared on behalf of the appellant and reiterated the grounds of appeal and pleaded

for condonation of delay. He submitted that Section 65(68) was not applicable and that

it being a periodical SCN penalty under section 78 was no applicable. The learned C.A.

also pointed out that the earlier order was against them.

5. I have carefully gone through the facts of the case on records and submissions

made by the appellant. Firstly, on considering the application pleading condonation of

delay, I find that the impugned order dated 14.12.2016 was communicated to the
appellant on 26/12/2016, whereas the instant appeal has been filed on 20/03/2017,

showing that there was a delay of 24 days. I condone the delay and take up the appeal

for consideration on merit. The disputed issue in the instant appeal pertains to·

interpretation and classification of the activity undertaken by the appellant. It is on

records that the same issue· has been decided by the undersigned in respect of the

appellant for earlier period of April-2013 to March-2014 vide O.1.A. No. AHM-SVTAX
000-APP-058-16-17 dated 22/07/2016, upholding the classification of the impugned

activity under 'Manpower Recruitment or Supply Agency' service and accordingly

upheld the confirmation of demand of service tax, interest and penalties imposed on the

appellant. The appellant has not placed any plea in the grounds of appeal claiming that

any appeal has. been preferred against the earlier O.1.A. No. AHM-SVTAX-OOO-APP
058-16-17 dated 22/07/2016. In case the appellant has not preferred any appeal, the

matter has reached conclusion and there was no legal sanctity for the appellant to.

continue the same activity for the subsequent period of April-2014 to March-2015

without obtaining registration, without following statutory procedures and without
payment of service tax. The present case cannot be treated as a case of mere

interpretation or one of bona fide error because the evasion of Service Tax is in tl:i~ .1

nature of intentional and deliberate disregard of quasi judicial pronouncement~"%;',_'.Ill~;>
earlier period. · ~P- ! f~:t ~~,.- ~ '., "t ----1 ~e ses€ rs\4·,e,
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The facts of the case· remaining unchanged, I reiterate that the appellant had

provided skilled labour for the interimprocess during the manufacturing process of the

service recipient by way of fabrication as per the designs and using the materials

supplied by the service recipient and the same amounts to supply of manpower based

on contractual agreement. Further, in accordance with C.B.E.C. Circular No. 96/7/2007
dated 23/08/2007. clarifying that where Business or Industrial organizations engage

services of manpower recruitment or supply agencies for temporary supply of

manpower which is engaged for a specified period or for completion of particular

projects or tasks, such cases are covered within the scope of the definition of taxable

service under Section 65 (105) (k) as 'Man Power Recruitment & Supply Agency', I

uphold the classification in the instant case under 'Man Power Recruitment & Supply

Agency' and accordingly find that the confirmation of demand and interest is legally

sustainable in the instant case. As regards the claim for cum-tax benefit, I find that the

same was denied even in the earlier 0.1.A. and such denial is valid in the present case

also because the evasion of Service Tax is deliberate and is in utter disregard to the

legally settled position for earlier periods in the case of the appellant itself. For the same. -

reason, there is· no scope for invoking of the provisions of Section 80 of F.A., 1994 in

the present case and the penalties and late fees as confirmed in the impugned order

are upheld. The appeal is rejected.

9. 3r4rasaiarra Rt a{3railar fear 3uhtha frzu 5rare1
The appeal filed by the appellant stands disposed of in the above terms.

ans?
(35mr gin)

3-11¥
a4tara (3r4tea)

Date:/9/2o17

(K.P. ob)
S erintendent (Appeals-I)
Central Excise, Ahmedabad.

ByR.P.A.D.
To
Shri Mukesh Prabhudas Patel,
44, Shivnandan Nagar,
Manohar Villa Char Rasta,
Niko!- Naroda Road, Nava Naroda,
Ahmedabad.

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.C / D.C., C.G.S.T Division: II, Ahmedabad (North).5 Guard File. •
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